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When the U.S. Securities and Exchange Commission brings a civil 

enforcement action in a securities fraud case, it has a range of 

potential remedies it can seek, including injunctive relief, 

disgorgement and financial penalties. Historically, the SEC has 

treated disgorgement as a means to recoup the illicit gains received 

by the perpetrator of an alleged fraud. 

 

Recent federal court opinions, however, are divided on the purpose of 

disgorgement and whether the SEC can disgorge a defendant's ill-

gotten gains without showing that investors suffered pecuniary harm. 

 

In October 2023, the U.S. Court of Appeals for the Second 

Circuit held in SEC v. Govil[1] that such a showing was necessary, 

and in July 2024, the U.S. Court of Appeals for the First 

Circuit reached the opposite conclusion in SEC v. Navellier & 

Associates Inc.[2] 

 

The U.S. Supreme Court declined to resolve this circuit split on June 

6, 2025,[3] but the U.S. Court of Appeals for the Ninth Circuit's Sept. 

3 decision in SEC v. Sripetch will likely give the justices another 

opportunity to weigh in. 

 

In Sripetch, a panel from the Ninth Circuit agreed with the First 

Circuit's reasoning and held that an award of disgorgement in a civil 

enforcement action under Title 15 of the U.S. Code, Sections 

78u(d)(5) and (d)(7), does not require a showing that investors 

experienced pecuniary harm.[4] 

 

The Ninth Circuit's decision, which deepens the preexisting circuit 

split, creates opposing rules in the two circuits where the SEC brings 

a large proportion of litigated enforcement actions — the Second and 

the Ninth — and increases the likelihood that the Supreme Court will 

step in to resolve the split.[5] 

 

Background on Disgorgement in SEC Civil Enforcement Actions 

 

Disgorgement is a profit-based remedy arising under the law of restitution and unjust 

enrichment that reflects the principle that a "person is not permitted to profit by his own 

wrong," according to the Restatement (Third) of Restitution and Unjust Enrichment.[6] 

Generally speaking, it is a form of restitution that is measured by a defendant's gain and 

requires a defendant to give up those gains. 

 

Before the Second Circuit's decision in Govil, the SEC and the courts proceeded on the 

assumption that disgorgement was the SEC's analog to forfeiture in the criminal context. 

Because disgorgement was designed to prevent unjust enrichment, the SEC and the courts 

took the position that a wrongdoer could be forced to disgorge all ill-gotten gains, 

regardless of victim harm. 
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Although Govil did not tackle the distinction between unjust enrichment and restitution 

head-on, the Second Circuit reasoned that any award of disgorgement must comport with 

traditional equitable principles, including that it be "awarded for victims."[7] 

 

Initially, the SEC lacked statutory authorization to seek monetary remedies, and it would 

ask courts to "order disgorgement as an exercise of their 'inherent equity power to grant 

relief ancillary to an injunction," per the Supreme Court's 2017 decision in Kokesh v. 

SEC.[8] In 2002, Congress passed the Sarbanes-Oxley Act, which included Title 15 of the 

U.S. Code, Section 78u(d)(5), and granted the SEC authority to seek "any equitable relief" 

in civil enforcement actions.[9] 

 

It was not until 2020, however, that the Supreme Court addressed whether disgorgement 

qualified as equitable relief authorized by Section 78u(d)(5). 

 

In Liu v. SEC,[10] the Supreme Court held that while disgorgement did qualify as equitable 

relief, lower courts had erred in awarding disgorgement in circumstances beyond the 

remedy's "common-law limitations."[11] 

 

The court ruled that (1) disgorgement awards under Section 78u(d)(5) must be limited to 

the "net profits from wrongdoing after deducting legitimate expenses"; (2) a defendant's 

gains should be returned to wronged investors when practical; and (3) disgorgement 

liability should not be imposed on a wrongdoer for benefits that accrue to his nonculpable 

affiliates.[12] 

 

Months after the Supreme Court's ruling in Liu, Congress passed the 2021 National Defense 

Authorization Act, creating a second statutory basis on which the SEC could pursue 

disgorgement awards: Title 15 of the U.S. Code, Section 78u(d)(7).[13] That legislation 

provides that "[i]n any action or proceeding brought by the Commission under any provision 

of the securities laws, the Commission may seek, and any Federal court may order, 

disgorgement."[14] 

 

Since then, two circuit splits concerning the permissible nature and scope of disgorgement 

in SEC civil enforcement actions — including the split at issue in Sripetch — have developed. 

 

First, the Second Circuit and the U.S. Court of Appeals for the Fifth Circuit have disagreed 

over whether the common-law limitations discussed in Liu apply to disgorgement under 

both Sections 78u(d)(5) and 78u(d)(7), or only under Section 78u(d)(5).[15] Second, and 

relevant to the holding in Sripetch, the Second and First Circuits have split on whether an 

award of disgorgement under Sections 78u(d)(5) and 78u(d)(7) requires a showing of 

pecuniary harm to victims.[16] 

 

Circuit Splits on Common-Law Limitations on Disgorgement and the Pecuniary 

Harm Requirement 

 

The Fifth Circuit was the first appellate court to revisit the issue of disgorgement following 

the NDAA's passage and the introduction of Section 78u(d)(7). 

 

In SEC v. Hallam, the Fifth Circuit held in July 2022 that Section 78u(d)(7) "authorizes 

disgorgement in a legal — not equitable — sense," meaning that disgorgement under 

Section 78u(d)(7) is not limited by the equitable principles recognized in Liu but instead 

follows the standards the federal courts developed before Liu.[17] 

 

Accordingly, the First Circuit held that to recover under Section 78u(d)(7), the SEC must, 
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consistent with the pre-Liu framework, approximate a defendant's unjust enrichment. The 

court made no mention of the SEC's need to show pecuniary harm to investors.[18] 

 

In October 2023, a panel from the Second Circuit, in Govil, considered whether 

disgorgement was appropriate where the court had made no finding that the investors 

suffered pecuniary harm.[19] The U.S. District Court for the Southern District of New 

York ordered disgorgement, and the defendant appealed, arguing that the disgorgement 

award was not authorized by the relevant statutory authority because such authority 

requires a showing that investors have been harmed and that the court had made no such 

finding.[20] 

 

The Second Circuit vacated the disgorgement order, reasoning that "[f]unds cannot be 

returned if there was no deprivation in the first place,"[21] and that a victim, for purposes 

of Section 78u(d)(5), is "one who suffers pecuniary harm from the securities fraud."[22] 

 

Rejecting the SEC's counterarguments that no finding of pecuniary harm was necessary 

because there is no requirement to quantify harm to a particular investor to obtain 

disgorgement, the Second Circuit explained that "[w]hether an investor has suffered 

pecuniary harm — bringing the investor into the category of victims — is a different issue 

from how to quantify the ill-gotten gains."[23] 

 

In short, the Second Circuit's analysis clarified that (1) Sections 78u(d)(5) and (d)(7) 

authorize disgorgement that constitutes equitable relief; (2) equitable relief is relief 

awarded for victims; and (3) such award "requires a finding of pecuniary harm."[24] 

Because no pecuniary harm had been shown, the order of disgorgement was, in the Second 

Circuit's view, improper. 

 

In July 2024, a panel from the First Circuit, in Navellier, disagreed with the Second Circuit 

and affirmed an award of disgorgement absent a showing of pecuniary harm.[25] 

 

The First Circuit rejected the argument that disgorgement was not an available remedy 

because the purported victims suffered no pecuniary harm, explaining that "[d]isgorgement 

is a 'profit-based measure of unjust enrichment,' which reflects the foundational principle 

that 'it would be inequitable that [a wrongdoer] should make a profit out of [their] own 

wrong.'"[26] 

 

The First Circuit emphasized that disgorgement is "tethered to a wrongdoer's net unlawful 

profits,"[27] and expressly disagreed with the Second Circuit's analysis that had turned on 

the presence of victim harm.[28] Recognizing that equitable relief is available even absent 

direct economic loss to the complaining party, the First Circuit concluded that disgorgement 

was an available remedy in the case before it, despite the absence of pecuniary harm. 

 

Following the First Circuit's decision in Navellier, the defendants filed a petition for a writ of 

certiorari on March 3, 2025, asking the Supreme Court to address whether the SEC can 

seek, and the courts are authorized to award, disgorgement for investor-victim clients who 

suffered no pecuniary harm.[29] The Supreme Court denied the petition on June 6 and 

further denied the defendants' petition for rehearing on Aug. 18.[30] 

 

The Ninth Circuit's Decision in SEC v. Sripetch 

 

In 2020, the SEC brought a civil enforcement action against Sripetch and 14 other 

defendants, alleging that the defendants engaged in "numerous fraudulent schemes and 

other violations of the federal securities laws."[31] 
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The alleged schemes involved at least 20 penny stock companies and followed the same 

general pattern: (1) The defendants obtained shares of a microcap issuer through 

convertible debt agreements and converted the debt to stock; (2) the defendants would 

promote the issuer; (3) the promotions neither identified the defendants as the funders nor 

disclosed that the promotions' actual funders planned to sell stock in the issuers being 

promoted; and (4) the defendants promptly sold their stock once, following the promotions, 

the liquidity of the issuer's stock increased and the share price rose.[32] 

 

The SEC further alleged that the defendants collected $6 million in proceeds from their 

illegal conduct and harmed investors who purchased stock during the scheme.[33] In its 

enforcement action, the SEC sought an order requiring the defendants to disgorge all ill-

gotten gains obtained because of the alleged violations.[34] 

 

After consenting in 2023 to the entry of judgment against him, Sripetch opposed the SEC's 

request for disgorgement under Section 78u(d)(5) or (d)(7).[35] 

 

Citing Govil, Sripetch argued that disgorgement under Section 78u(d) requires a showing of 

pecuniary harm, and that the SEC had made no such showing.[36] The SEC argued that the 

court should reject Govil and, in the alternative, find that Sripetch's victims had indeed 

suffered pecuniary harm.[37] 

 

Without deciding whether a showing of pecuniary harm was required, the U.S. District Court 

for the Southern District of California concluded in February 2024 that the SEC had made 

such a showing.[38] 

 

The Ninth Circuit rejected the Second Circuit's reasoning, followed the First Circuit's analysis 

and held that a showing of pecuniary harm is not required. 

 

The Ninth Circuit first reasoned that the Second Circuit's approach contradicts the common 

law, which requires that a claimant seeking disgorgement need only show that a defendant 

has actionably interfered with the claimant's legally protected interests.[39] The Ninth 

Circuit then found that the Second Circuit in Govil misapprehended legal authority and the 

relationship between private securities actions and SEC civil enforcement actions by too 

narrowly defining a "victim" as one who has suffered pecuniary harm.[40] 

 

According to the Ninth Circuit, the Second Circuit's conclusion that pecuniary harm is 

required for an order of disgorgement "ignores the fundamental distinction between 

compensatory damages, which are designed to compensate the victim for her losses, and 

restitution, which is designed to deprive the wrongdoer of his ill-gotten gains."[41] 

 

The Ninth Circuit further disagreed with the Second Circuit's interpretation of the 

Restatement (Third) of Restitution and Unjust Enrichment and apparent equation of 

"impoverishment" with "pecuniary harm."[42] Specifically, the Ninth Circuit disagreed with 

the Second Circuit's interpretation by pointing to language in the reporter's note to the 

Restatement, which the Ninth Circuit reasoned makes clear that a claimant need only show 

a violation of his rights, not impoverishment.[43] 

 

Rejecting the Second Circuit's finding of support for a pecuniary harm requirement in 

private securities actions, which require a showing of economic loss, the Ninth Circuit 

reasoned that the economic loss requirement in private securities actions is designed to 

curb abusive litigation by private parties.[44] Meanwhile, the Ninth Circuit noted that civil 

enforcement actions brought by the SEC are "not subject to abusive litigation by private 
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parties."[45] 

 

Impact 

 

When bringing an enforcement action, whether the SEC is required to make a showing of 

pecuniary harm to investors when seeking disgorgement of a defendant's ill-gotten gains 

has profound implications for the enforcement of the securities laws. 

 

The Ninth Circuit's decision deepens the existing split among federal appeals courts 

regarding the pecuniary harm requirement. And it creates a split in the two circuits, the 

Second and Ninth, where the SEC brings the vast majority of its enforcement actions. 

 

Given the significance of the issue, unless and until the Supreme Court resolves the split, 

the circuits' competing views on the existence of that requirement may influence where the 

SEC decides to bring litigated civil enforcement actions, the remedies it seeks and its 

willingness to resolve the financial components of its claims. 
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See LaSalle Nat'l Bank v. Perelman, 82 F. Supp. 2d 279, 294-295 (D. Del. 2000) ("The 

elements of unjust enrichment are: 1) an enrichment, 2) an impoverishment, 3) a relation 

between the enrichment and the impoverishment, 4) the absence of justification and 5) the 

absence of a remedy provided by law"). The first four elements of this list might make a 

plausible definition, though the reference to "impoverishment" is too narrow: there is often 

no "impoverishment" other than a violation of the claimant's rights. The fifth element is 

plainly erroneous, since so much of unjust enrichment is legal in origin. 

 

Sripetch, 2025 WL 2525848, at *7 n.8 (alteration omitted) (quoting Restatement (Third) of 

Restitution and Unjust Enrichment § 1, reporter's note d). 

 

[43] Id. 

 

[44] Id. 
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